                                       

	SAMPLE PUBLISHING AGREEMENT



Jane Doe, San Diego College of Procrastination, Department of Mathematics, San Diego, California 92101 (the “Author”) agrees to prepare and deliver to The Publishing Empire, Inc. (the “Publisher”) a manuscript for a work tentatively entitled





COLLEGE ALGEBRA, 1/e

(the “Work”) or such other title as may be selected by the Publisher, subject to the approval of the Author (which will not be unreasonably withheld or delayed), in accordance with and subject to the provisions of this Agreement dated June 20, 2003.

1.
MANUSCRIPT PREPARATION AND DELIVERY

a.
Delivery Date and Deliverables.  The Author agrees to prepare and deliver to the Publisher on or before June 1, 2004 or such later date as the Publisher in its sole discretion
 may designate in writing (the “Delivery Date”) two clean copies of a complete manuscript for the Work in double-spaced typewritten form on 8 ½ -by-11-inch or metric size A4 sheets or as may otherwise be specified by the Publisher. In addition, the Author agrees to prepare and deliver a copy of the manuscript to the Publisher on diskettes in a standard word processing format in accordance with the Publisher’s guidelines.  The Work is to be approximately 1,018 manuscript pages in length, to make a completed book of approximately 672 pages in length, and will include illustrative material, consisting of approximately 1,400 illustrations, line drawings, 15 photographs, half tones, figures, tables, maps and other graphic material (all herein referred to as “illustrative material”) as well as other material as the Publisher may reasonably specify for the Work, including copy for the title page, table of contents, preface, index and bibliographies.  When there are multiple items of illustrative material (e.g. four figures or three photographs) each such item will be separately counted.  The Author will retain at all times before publication of the Work one complete copy of the manuscript for the Work.

b.
Permissions.  The Author agrees to obtain, without expense to the Publisher, written permission to include in the Work any copyrighted textual and illustrative material which is not in the public domain as well as any other textual and illustrative material for which permission is necessary in connection with the Author’s warranty in Section 4 of this Agreement (“Permissions Materials”).  Permissions are to be in a form acceptable to the Publisher and are to provide the Publisher with all rights needed to use the Permissions Materials in connection with any rights provided to the Publisher under this Agreement.  In addition, together with and as part of the complete manuscript for the Work, the Author agrees to deliver to the Publisher in writing complete information for all Permissions Materials, including identification of the sources of the Permissions Materials and the name and address of the grantor of each permission for use of Permissions Materials, as well as the original copies of all permissions.  The Author also agrees to furnish the Publisher complete information concerning all public domain material included by the Author in the Work.

c.
Acceptability of Manuscript.  The manuscript for the Work must be acceptable to the Publisher.  Within a reasonable time after receipt of the complete manuscript, the Publisher will either accept it or, if it is not acceptable to the Publisher
, return it to the Author for correction or revision within a reasonable time specified by the Publisher.  The Publisher’s acceptance of the manuscript will only be effective if such acceptance is specifically stated in writing and signed by an Editorial Director or the Publisher or if the Publisher actually publishes the Work.  Any other oral or written comments, suggestions, requests for corrections or requests for revisions, whether favorable or unfavorable, will neither constitute acceptance of the manuscript nor create an obligation to accept the manuscript as finally submitted for acceptance.

d.
Failure to Deliver.  If the Author fails to deliver the complete manuscript (including all required written permissions for the Permissions Materials) by the Delivery Date, or if the Author fails or refuses to perform any correction or revision of the manuscript within the time specified by the Publisher, or if the manuscript as corrected and/or revised by the Author at the Publisher’s request is not acceptable to the Publisher, the Publisher will have the right, in its sole discretion:


(i) to give the Author sixty (60) days’ written notice of the Publisher’s intention to terminate this Agreement, and if such failure or refusal is not cured or the manuscript is not made acceptable to the Publisher within such sixty (60) day notice period, then, at any time thereafter the Publisher may terminate this Agreement upon written notice to the Author; or


(ii) whether as an alternative to the Author revising the manuscript or after the Author’s revision under (i) above, to make such arrangements as the Publisher deems advisable to correct, revise and complete the manuscript to make it acceptable to the Publisher, and, in such event, if the manuscript is acceptable to the Publisher as corrected, revised or completed, to charge the cost of such arrangements (whether by flat fees and/or a percentage of the Author’s royalties) against any sums accruing to the Author under this Agreement, or if the manuscript is corrected, revised or completed is not acceptable to the Publisher, the Publisher may terminate this Agreement upon written notice to the Author.

Upon written notice of termination under (i) or (ii) above, this Agreement will terminate without further obligation, liability or remedy between the Author and the Publisher, except that the Author will be obligated to reimburse the Publisher for all sums paid or advanced to the Author under this Agreement and, upon such reimbursement, the Publisher will be obligated to assign to the Author, without warranty of any kind, all rights granted, transferred or assigned by the Author to the Publisher under this Agreement.

e.
Ancillary Materials.  At the Publisher’s request, the Author agrees to prepare and deliver with the complete manuscript ancillary materials, such as an instructor’s edition or manual, lecture guides, instructor’s resource guide, test bank, answer keys, solutions manuals, audio-visual materials, and other ancillaries to the Work as may be necessary
 or appropriate in the Publisher’s sole discretion to accompany the Work.  If the Author fails or refuses to prepare any such ancillaries so requested by the Publisher, acceptable to the Publisher, the Publisher may prepare them and charge the reasonable cost thereof against all sums accruing to the Author under this Agreement.

2.
MULTIPLE AUTHORS


If there are multiple Authors under this Agreement, the obligations of all the Authors will be joint and several except as otherwise expressly provided in this Agreement, but the Publisher reserves the right to exercise in the Publisher’s sole discretion any or all of its rights and remedies against only the individual Authors who do not perform as provided in this Agreement.

3.
RIGHTS CONVEYED

a.
Transfer of Rights.  The Author hereby grants, transfers and assigns (sometimes collectively referred to herein as “transfers”) exclusively to the Publisher each and every right in the Work throughout the world, which includes but is not limited to all copyrights (and all renewals, extensions and continuations of copyright) in the Work and in all derivative or ancillary work or material prepared by the Author and in any contribution of the Author to any derivative or ancillary work or material, including the exclusive rights to publish and distribute any such derivative work, materials and contribution by the Author, in all forms and media now or hereafter known, together with all exclusive rights granted to an author under the copyright laws of the United States, foreign countries, and international copyright conventions and the right to license any of these rights or any part of them to third parties.

b.
Rights Included.  The author acknowledges and agrees that the exclusive rights conveyed to the Publisher under Section 3(a) include all electronic rights in the Work throughout the world, including without limitation
 the right to disseminate the Work or parts thereof on the Internet or to input the Work into an electronic data base, and the exclusive right to prepare, publish, distribute and sell custom products using material from the Work and from other works in print and electronic media.

4.
AUTHOR’S WARRANTY


a.
Representations and Warranties.  The Author represents and warrants to the Publisher that the Author has full power and authority to enter into this Agreement and to grant, transfer and assign to the Publisher the rights granted, transferred and assigned in this Agreement, and that the Author has not and will not grant, transfer, or assign any such rights to a third party, or pledge or encumber any such rights; that all material in the Work, or in the ancillary or other material prepared or delivered by the Author hereunder (collectively herein, “Author Material”), is original and previously unpublished, except for material in the public domain and the Permissions Materials; that the Author Material will contain no matter which is libelous, obscene or otherwise injurious; that the use of any instruction, formula, recipe or other material (“instructions”) contained in the Author Material will not result in injury and that appropriate warnings will be contained in the Author Material concerning any particular hazards that may be involved in using the instructions or carrying out any experiments described in the Author material, as well as descriptions of necessary or appropriate safety precautions; that the Author material will not contain any material that would violate or infringe any trade name, trademark or copyright; that the Author Material will not contain any material that would invade or violate any right of privacy, personal or proprietary right, or other common law or statutory right; and that to the best of the Author’s knowledge, no material in the Author Material is inaccurate.

b.
Conflicting Works.  The Author further represents and warrants to the Publisher that the Author has not participated in the preparation of and is not under any obligation to any other publisher or person to prepare any publication competitive with the Work, and that the Author is under no obligation to any other publisher or person which could
 interfere with the Author’s performance of this Agreement or interfere with or impair the exercise by the Publisher or its licensees of any rights in the Work.

c.
Indemnification.  The Author agrees to indemnify and hold the Publisher, its licensees and any seller of the Work harmless from and against any and all losses, damages, liabilities, costs, charges and expenses, including reasonable attorney’s fees and costs of settlement, arising out of any breach of any of the Author’s representations or warranties contained in this Agreement or arising out of any contribution by the Author to the Author material, or arising out of any third party claims relating to any such representations or warranties.  The Publisher will have the right to defend any such claim, action or proceeding with counsel of its own choice and the Author agrees to fully cooperate with the Publisher in the defense thereof and may join in such defense with counsel of the Author’s own choice at the Author’s own expense.  The Publisher will also have the right to settle any such claim, action or proceeding on such terms as the Publisher may deem advisable; provided, however, that the Author will not be responsible for indemnifying the Publisher for any settlement made without the Author’s approval, which approval will not be unreasonably withheld or delayed.

5.
COMPETING WORKS


So long as the Work is in print in any edition, version or revision for which the Author is entitled to receive a royalty or share of the Publisher’s license income from the Work, the Author will not, without the prior written consent of the Publisher, write, edit, print, reproduce, publish or participate in, or cause to be written, edited, printed, reproduced or published, in any media, any work of a nature which might interfere with or injure the sales or licensing of any edition, version or revision of the Work or other Author material in any media by the Publisher or its licensees, or allow the use of the Author’s name in connection with any such work.
  If the Publisher reasonably believes
 that the Author has breached the provisions of this Section 5, the Publisher may retain, in addition to other remedies available to the Publisher, all sums accruing to the Author under this Agreement until the matter has been resolved.  The foregoing restrictions will not prohibit the Author from drawing on or referring to limited portions of material contained in the Work in preparing articles for publication in scholarly or professional journals, for teaching purposes or for papers for delivery at professional meetings, provided that appropriate credit is given to the Work and the Publisher.

6.
PUBLISHER OF THE WORK

a.
Publication.  Within a reasonable time 
after delivery to and acceptance by the Publisher of the complete, final revised manuscript, the Publisher will publish the Work in such style and manner, and with such trademarks, service marks and imprints of the Publisher and sell the Work at such price or prices, as it deems suitable.  The Publisher makes no warranty or guarantee concerning any minimum sales of the Work.  The Publisher will publish the Work with a copyright notice in the name of the Publisher, in compliance with the Universal Copyright Convention and United States copyright law.

b.
Acceptance.  It is understood that the acceptance of the Work for publication by Publisher will be determined by the Publisher in its sole judgment, after analysis of the Work’s form, content, substance and marketability, which may include but is not limited to a review of the manuscript from time to time as the Publisher deems appropriate and at the Publisher’s expense by qualified consultants and reviewers who, in the opinion of the Publisher, are able to assist the Publisher in determining the quality and marketability of the Work.

c.
Failure to Publish.  If the Publisher does not publish the Work within the time provided in Section 6(a) above, the Author may at any time thereafter deliver a written request to the Publisher, by Certified or Registered Mail, Return Receipt Requested (Attention: President, Higher Education), to publish the Work within eighteen (18) months after the Publisher’s receipt of the Author’s written request therefore.  If the Publisher fails to comply with the Author’s request within such period, this Agreement will terminate without further notice at the end of such period.  In such event, the Author will retain all sums previously paid in full consideration thereof, and all rights to the Author’s contribution to the Work granted, assigned or transferred by the Author hereunder will thereupon revert to the Author without further obligation or liability on the part of either party to the other.  The right of termination provided in this Section 6(c) will be the sole and exclusive remedy of the Author in the event of failure of the Publisher to publish the Work within the time provided in Section 6(a).

d.
Objectionable Material.  The Publisher will have no obligation to publish as part of the Author Material any material which, in its opinion, violates any copyright, the order of any court, any right of privacy or any other right of any third party, or which, in its opinion
, is libelous or obscene or is otherwise in contravention of law which violates the Publisher’s general standards of decency.

7.
ROYALTIES

a.
As full payment to the Author, the Publisher agrees to pay the Author the following royalties:


(1)
Royalties on Sales.  Subject to the provisions of this Agreement, the Publisher agrees to pay the Author royalties based upon the Publisher’s sales of copies of the Work, as follows:


A. Domestic Sales. 15% of the Publisher’s net receipts (as defined below) from each copy of the domestic print or electronic edition of the Work sold by the Publisher for use within the United States, except as provided below.


B. Domestic Sales in High School Market. 50% of the Publisher’s domestic sales rate, as stated in section 7(a)(1)(A) above, from each copy of the domestic print edition of the Work sold by the Publisher’s affiliates for use in high schools (grades 9 through 12) in the United States, except as provided below.


C. International Sales. 7.5% of the Publisher’s net receipts from each copy of the domestic print edition of the Work sold by the Publisher for use outside the United States to an international subsidiary, branch, affiliate, or division of the Publisher or to a third party, except as provided below.

            D. Electronic Products.  5% of the Publisher’s net receipts from each electronic product (other than a custom electronic product) using material from the Work; provided, that such royalty shall be proportionately based upon the amount of material from the Work used in such product compared to all material in the product; and, provided further, if in the Publisher’s good faith judgment, only a permission fee is justified due to the amount of material from the Work used in the product, the Author will be entitled only to payment of an amount equal to 50% of the permission fee the Publisher would have charged a third party publisher for said usage.

E. Custom Products.  5% of the Publisher’s net receipts from the sale of custom products (in print or electronic media) using the Work or material from the Work; provided that such royalty shall be proportionately based upon the amount of material included in the product compared to all material in such product; and, provided further, that if, in the Publisher’s good faith judgment only a permission fee is justified due to the amount of material from the Work used in the product, the Author will be entitled only to payment of an amount equal to 50% of the permission fee the Publisher would have charged a third party publisher for said usage.  As used herein, a “custom product” means a work specially prepared and/or packages for a particular customer of the Publisher.

F. Other Sales. Subject to the provisions of this Agreement, the Publisher agrees to pay the Author 5% of the Publisher’s net receipts from the exercise by the Publisher of any rights to sell copies of the Work in any edition or version, or any part thereof, for which a royalty is not expressly otherwise provided in this Section 7(a)(1).


G. Definition of “Net Receipts”. As used herein, the term “net receipts” from sales means the Publisher’s selling price from each copy of any edition or version of the Work sold by the Publisher, after giving effect to any discounts, allowances and amounts credited for returns, and less a reasonable reserve for future returns, and shall not include shipping or handling charges or sales, excise, value added or similar taxes, if any.


(2)
Royalties on Licensing Income.  Subject to the provisions of this Agreement, the Publisher agrees to pay the Author a royalty based on the amount received by the Publisher under any license or permissions granted by the Publisher for use of a right or rights transferred by the Author to the Publisher hereunder, as follows:



A.
License of Subsidiary Rights.  Except as otherwise provided herein, 50% of the amount received by the Publisher under any license by the Publisher to an affiliate, subsidiary, branch or division of the Publisher or to a third party of any rights transferred to the Publisher under this Agreement, except as provided below.



B. 
License of Electronic Rights.  50% of the amount received by the Publisher under any license to a third party of rights to publish, distribute or disseminate part of the Work in electronic form, less any direct costs or expenses incurred by the Publisher in connection with such license, including software or database development fees or other costs, update delivery costs, customer support expenses and costs of instructional or relating materials.



C.
Publisher’s Material.  No royalty will be payable in any respect of any use or licensing of any material prepared by or at the expense of the Publisher.  The Publisher may grant free permissions for use in other works of the Publisher of illustrative material created or prepared by the Author or at the Author’s expense.



D.
Definition of License.  As used in this Section 7, the term “license” or “licensing” refers to any license, grant, permission or option to acquire and any disposition, sale, assignment or other transfer of rights.

8. 
REVISED EDITIONS

a.
Request for Revisions.  At the Publisher’s request, the Author agrees to prepare and deliver a manuscript for a revised edition or revision of the Work (each referred to herein as a “Revision”).  Subject to the provisions of this Section 8, each Revision will be deemed to be covered by the terms and conditions of this Agreement to the same extent as if it were the Work referred to in this Agreement, except that there will be no advances or grants payable with respect to Revisions of the Work unless such advances and/or grants are expressly agreed to in writing by the Publisher and the Author.  The Publisher will have the sole right to determine if and when a Revision is to be prepared and published.

b.
Refusal, Failure or Inability to Revise.  If for any reason the Author refuses, fails or is unable to deliver a Revision acceptable to the Publisher within a reasonable time specified by the Publisher, the Publisher, in its sole discretion, may have the Revision prepared or completed by others.  Further, if in the exercise of its good faith judgment, the Publisher determines, based on past performance, that an individual Author is not being or will not be effective in the preparation of a Revision, the Publisher may select a reviser to substitute for and succeed such individual Author or may designate the remaining Authors to prepare or complete the Revision and any later Revisions.

c.
Result of Failure to Revise.  In any case of a refusal, failure or inability to deliver a Revision in accordance with Section 8(b) above, the Publisher will have the right to deduct from the Author’s royalties any fees and/or royalties paid to the reviser(s) and any other costs incurred by the Publisher by reason of any such failure, refusal or inability of the Author to deliver a Revision acceptable to the Publisher, provided that the Author’s royalty with respect to such Revision will be 50% of the royalty otherwise payable hereunder, and no royalty or other compensation will b payable with respect to any further or subsequent Revision.  If for any reason the Author does not participate in or fails to deliver a Revision acceptable to the Publisher, as requested, the Publisher will not be obligated to request the Author to participate in further or subsequent Revisions, if any.  If there are multiple Authors under this Agreement, at the Publisher’s election, the provision of this Section 8 will be applied only to the individual Author(s) who do not prepare the Revision of the Work as provided in Section 8, including individual authors who are substituted for or succeeded hereunder.  The Publisher will have the right, but not the obligation, in its sole discretion, to identify any reviser of the Work as an Author of the Work, or to use any individual Author’s name
 in connection with any edition of the work even if such individual Author did not participate in the preparation of that Revision.

9.
OUT OF PRINT

a. 
Reversion of Rights.  The Work shall be deemed “in print” if it is in stock or on sale in at least one (1) edition, Revision or version of the Publisher or its licensee, including in an electronic version based upon any edition or Revision of the Work, or a part thereof, regardless of whether the Author is receiving or entitled to receive a royalty in connection with the sale or licensing of such edition, revision or version.  If, after the publication of the Work under this Agreement, the Work is not in print for a period of eight months or more, then, and in such even, at the Author’s express written request, the Publisher will assign to the Author, without warranty, in accordance with the provisions hereof, all rights transferred by the Author to the Publisher in this Agreement (not including rights to any material prepared by or obtained at the expense of the Publisher, which will remain the property of the Publisher.)  Upon the Publisher’s signing and delivery to the Author of such assignment this Agreement will terminate in accordance with the provisions hereof. 

10.
SUPPLEMENTARY PROVISIONS

a.
The Publisher shall pay the Author an advance of Ten Thousand Dollars ($10,000.00), which shall be a charge against all sums accruing to the Author under this Agreement, as follows: Five Thousand Dollars ($5,000.00) upon execution of this Agreement by all parties; and Five Thousand Dollars ($5,000.00) after delivery to the Publisher of the complete final manuscript for the Work after written notice by the Publisher that it has accepted the Work as being satisfactory for publication.

b.
The Publisher shall pay the Author as a grant for obtaining textual permission for the Work the sum of Five Thousand Dollars ($5,000.00) upon execution of this Agreement by all parties.

__________________________       


__________________________                           The Publishing Empire                                                                       Author

NOTICE: This document is for informational purposes only, and is not meant as legal advice for any specific contract issue.

® 2006 Michael R. Lennie
� While the Publisher is not being identified here, these provisions are in fact taken from an actual publishing contract.





�Publisher’s sole discretion is a hauntingly subjective standard.


�Again, the contract refers to a vague subjective standard that is troubling.  


�Without an objective standard, this provision is dangerous. An author can feasibly be coaxed into lengthy revisions and yet no obligation to publish arises.


�This list could be never-ending, depending on the subject matter.  Ancillary materials cost authors time and effort and should not be overlooked. Authors should clearly understand the materials they are responsible to turn in and the standards they will be held to.  AVOID BLANK CHECKS -- spell out in specificity any ancillaries requested of the Author.


�This provision is key in multiple-authorships; each author should be responsible for upholding their end of the work, and Authors will probably not want cross-liability.  As the contract stands, the Publisher can go after non-guilty parties as well.


�Authors have what is referred to as a “bundle of rights”.  It is within the Author’s discretion which of these rights, such as derivative rights, performance rights, etc, they will share assign to the Publisher via the contract.


�Given the speed of growth of the internet, this seems to be a dangerous provision.  Furthermore, as we will see in the section of the contract addressing what it means to be “out of print”, having a work electronically available (ie. on the internet) directly affects the interpretation of contract obligations.


�Weasel word!


�This provision is CRUCIAL to an author’s career, and can have devastating consequences if simply signed off on.  Authors are successful because they specialize in an area of study, and yet this clause would prohibit them from producing a work “competitive with” the Work at hand.  This is a very broad prohibition as the contract language stands.


�Again, this is a BROAD prohibition against an author publishing in their area of specialty.  As long as success in academia is tied to frequent publication, this provision will be important in the contract negotiations of text and academic authors.


�Completely discretionary of Publisher


�Can’t get much broader than this!  This is an appallingly vague standard.  Particularly where the Publisher has an option clause in the contract, this should be addressed immediately.


�Where its outcome is virtually censorship, this subjective term is notable


�Particularly where Author’s name may be used in connection with revised material produced by another individual, Authors will want to fully understand the ramifications of the Revision clause
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